


Instead of being the main
guarantors of judiciary’s
independence these bodies
with their weakness to the
political influences and the
lack of transparency in their
work in the course of 2009
turned into the opposite of
them and became one of the
main tools for political
influence on the judiciary and
the public prosecutor’s office

Third prize Aleksandar Jankovic (Mihajlo Manevski)

TM pointed out that the SCPC, that has been corresponding on this topic
with the Government in vain for years, should urgently look into the legality and jus-
tification of this enormous spending of budget funds in compliance with Articles 2 and
3 from the Law on Audit, that impose the obligation for legal and fixed spending of
funds, as well as efficiency in that kind of spending, i.e. Article 3 from the Law on Pre-
venting Corruption, which reads that office and official duties need to be performed
in a consciences and responsible manner.

TM urges the State Audit Office to make a statement in regard to the effi-
ciency in the spending of money, i.e. which were the effects from the campaigns and
whether those effects corresponded to the spent money.

II.5. “Swedmilk” Case

As in many other cases that were subject of direct observation by our As-
sociation, TM followed the mega scandal “Swedmilk” with great interest. Before the
public eyes and with a blessing by the Government of the Republic of Macedonia and

the other competent institutions, a theft that can be
hardly compared to any of the cases in the rich
transitional archive of thefts in this country. The
particularity of this case is the fact that the theft
was done in a transparent manner, before the eyes
of the astonished public, supported by the most
senior levels of the government.

The fact that the Swedish State Fund
“‘Swedfund” gave a written guarantee signed by the
Deputy Minister of Agriculture, Forestry and Water
Economy at the time, that the company “Phoenix
Energy”, until then was unknown to the Swedish
Fund “Swedfund”, would pay out the farmers, is a
proof that the Government is behind the “Swed-
milk” case. The Government with this document
according to our source had the crucial influence
for the “Swedfund” to decide to transfer its share to
the new owners, the company “Phoenix Energy”.
Based on that guarantee the Swedish State Fund
“‘Swedfund” transferred its share in “Swedmilk” to
the company “Phoenix Energy” for only 1 Euro.
Certainly the 1 Euro worth “investment” turned into
several million Euros and the owner of the
“‘Phoenix Energy” company freely left the country.

Certainly, only at the end of the year MOI
initiated criminal procedure but only against the
first owners of “Swedmilk”, while the “Phoenix En-
ergy” company was never mentioned. The epi-
logue is well-known: today “Swedmilk” is a
company in bankruptcy, the “Phoenix Energy”
company is significantly richer and without any
consequences left Macedonia, the first owners of
"Swedmilk" are criminally prosecuted, and the
Macedonian framers lost their cattle to be left to
drown in debts.
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TM urged the Government on a number of occasions in the course of 2009
to explain to the public what was really happening with “Swedmilk” and who were the
people responsible to the situation at hand? Certainly, the Government did not re-
spond to these urges. It is still unclear whether the issued guarantee by the Govern-
ment has been revoked since “Phoenix Energy”, company did not pay the farmers and
whether that means that the Government will have to pay back the money to the
Swedish State Fund?

M. SITUATION WITH THE JUDICIARY
li.1.  The Judicial Council and the Council of
Public Prosecutors - catalysts of political influences

The Judicial Council and the Council of Public Prosecutors confirmed the
darkest scenarios from the time of the debates regarding the constitutional amend-
ments on judiciary from 2004. Instead of being the main guarantors of judiciary’s in-
dependence these bodies with their weakness to the political influences and the lack
of transparency in their work in the course of 2009 turned into the opposite of them
and became one of the main tools for political influence on the judiciary and the pub-
lic prosecutor’s office. The vulgar influence by the executive power through the Min-
istry of Justice and the President of the Supreme Court on the work of the judges and
the prosecutors, and especially in their election and dismissal, strongly shook the in-
tegrity and legitimacy of these institutions.

The recently published results from the anonymous survey among the
judges showed defeating results. judges admitting that in doing their job as judges
they were under great pressure by the executive power (the Government, the Ministry
of Justice and the Ministry of Interior), by the political parties and the higher courts!
75% of the judges do not believe in the independence of the Judicial Council and be-
lieve that the Minister of Justice should not be its member.

Even though it was believed that the formation of the Council of Public Pros-
ecutors will contribute for a greater independence and greater quality when choosing
the people for the public prosecutor’s office, it seems that with its actions it is be-
coming equally controversial as the Judicial Council. To be honest the disappoint-
ment from the unfulfilled expectations from the Judicial Council did not give much
hope that maybe the Council of Public Prosecutors will succeed in establishing itself
as an independent institution in compliance with its constitutional role. The party in-
fluence on the Council has been evident for a long time and in 2009 it became strik-
ingly obvious. The dismissal of the chief prosecutor of the Skopje Prosecutor’s Office
and of several other prosecutors around the country represented an open settling
scores with the prosecutors appointed at the time of the previous government.

. 2. Institutional problems of the Public Prosecutor’s Office

2009 showed that as a state we have serious institutional problems with
the Public Prosecutor’s Office which is kept in a strongly subordinate position to the
politics and the centres of power related to it. On the other hand the Public Prosecu-
tor’s Office as an institution is kept in a position dependant from MOI in achieving its
functions and competences. The competences and responsibilities that the Prose-
cutor’s Office has in compliance with the 2007 Law on the Public Prosecutor’s Office,
with the new Law on Criminal Procedure are envisaged to be additionally increased.
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The assessment on how the
reform in the judiciary
influenced corruption could
be seen in the famous court
corruption cases. The fact
that the Supreme Court of the
Republic of Macedonia
revoked the verdicts in some
of the extensively media
covered cases of organised
crime (“South”, “Snake’s Eye
1", “Sheepfold 2", “Tiffany”,
etc.) due to the assessment
that there were serious
shortcomings in the
proceedings at the first
instance courts i.e. both by
the first and second instance
courts



TM believes that the problems
of (in)compatibility of some of
the legal projects with the
Constitution of the Republic of
Macedonia is due to the fact
that some of them were
drafted in a hurry without
previously looking into the
problems in the given area, the
comparative law, etc.

THE CASE OF “OKTA”

Another year has passed with no
reaction by the Public Prosecutor regard-
ing the 2007 initiative for bringing crimi-
nal charges by TM on the suspicions of
committed organised crime when the
Skopje Refinery was sold. The Public
Prosecutor’s Office periodically informs
that the procedure is underway but the
impression is that due to political rea-
sons and because of the involvement of
senior officials from the current and
some other past governments in Mace-
donia, this potential mega-crime will not
get its day in court soon. Still, one should
notice that from a legal point of view the
case of “OKTA” is still open and could
wait some other time for legal-political
resolution.

Hence, the fight for strengthening of the independent capacities of the Public Prose-
cutor’s Office in the sense of having their own teams of researchers and other experts
that will help the Prosecutor's Office to become at least a little bit more independent
from MOl is crucial. That is the condition for the Republic of Macedonia to become a
rule of law and not police state.

Unfortunately, we can see that the prosecutors themselves do not feel pre-
pared for the new role and they are utter pessimists regarding the success of the re-
form that expects them to become the guarantor of human rights and freedoms,
opposite the police. This is a big problem that demands serious observation and ac-
tion. One should not forget that the manner of close “cooperation” of MOI with the
Prosecutor’s Office for organised crime and corruption, MOl recommends as a suc-
cessful model that needs to be applied to the entire organisation. The silent resistance
of the prosecutors by not applying at the competitions for the specialised Public Pros-
ecutor's Office for Organised Crime and Corruption says a lot.

The assessment on how the reform in the judiciary influenced corruption
could be seen in the famous court corruption cases. The fact that the Supreme Court
of the Republic of Macedonia revoked the verdicts in some of the extensively media
covered cases of organised crime (“South”, “Snake’s Eye 1", “Sheepfold 2”, “Tiffany”,
etc.) due to the assessment that there were serious shortcomings in the proceedings
at the first instance courts i.e. both by the first and second instance courts.

On the other hand in 2009 the assessments of the NGOs that monitor the
trials that the judges do not sanction corruption adequately due to the deep involve-
ment of politics in judiciary dominate. These perceptions cause concern and evolu-
tion of qualifications from “influence of the reform on the fight against corruption” to
“elaboration about the existing corruption in judiciary”. The corruption in judiciary is ev-
ident in strange, rapid and illogical advancement of certain judges after passing the
verdicts in certain cases, but these claims are not supported by specific evidences so
the perception remains on the level of speculation. Regardless of the fact that the Ju-
dicial Council of the Republic of Macedonia in 2009 dismissed a total of 12 judges for
malfeasance, all these cases cannot be connected to corruptive behaviour.

Judiciary remains the target for the executive power officials which, as it is
evident, does not even hide the intentions for its political instrumentalisation. A con-
firmation of this is the scandalous invitation of the President of the Court of Appeal in
Skopje for “a talk” with the Prime Minister, personally. Hence, instead of working on
the creation of the necessary preconditions for advancing the independence of judi-
ciary and building greater trust of the citizens in the legal system of a country which
is an EU aspirant, the Government continues to confront itself with the judges and the
prosecutors that they do not like.

lil.3.  Pressures on the Constitutional Court of the Republic of Macedonia

In 2009 we witnessed unseen open attacks on the work of some of the
courts and especially dramatic was the attack by the ruling political elite (executive and
legislative) on the Constitutional Court of the Republic of Macedonia. The statements
by the Prime Minister, personally, as well as by other representatives of the executive
and legislative power that the judges of the Constitutional Court were both appointed
and ruled on political grounds most directly undermine the trust in the work of the
Constitutional Court of the Republic of Macedonia, as well as the dignity of judiciary
as a whole.

TM believes that the problems of (in)compatibility of some of the legal proj-
ects with the Constitution of the Republic of Macedonia is due to the fact that some
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of them were drafted in a hurry without previously looking into the problems in the given area, the com-
parative law, etc. Sometimes, the comparative law is used improperly, without sufficient familiarity and dose
of experimenting and dilettantism. In that sense it is good that at least there is somebody who is trying to
make sure that the new legal acts are in compliance with the wording and the spirit of the Constitution of
the Republic of Macedonia. In any case TM believes that the independence of the Constitutional Court
should be supported since this judicial instance plays an important positive role in the defence of the dem-
ocratic values of the Constitution from the gust of executive power interests. We should especially com-
mend the fact that the Constitutional Court of the Republic of Macedonia is trying for the Constitution and
the laws to be interpreted in compliance with the international standards on human rights and with the so-
lutions and experiences from the comparative law of the developed European democracies.

Recommendations

B TM recommends in the coming period essential efforts to be made for establishing the
system of internal audit in the public sector, in the sense of ensuring its necessary func-
tional independence.

B The competent institutions, and primarily the Public Prosecutor’s Office, to immediately
act upon the points made in the reports by the state auditor in order to shed some light
on the illegal operating of the given state institutions, that would prevent the further ex-
istence of corruption in the institutions that are financed with the people’s money.

B Conditions to be ensured for the Judicial Council and the Council of Public Prosecutors
for performing their constitutional functions in ensuring independence and autonomy of
judiciary and public prosecutor’s office free of any obstacles or political influence.

B The Government of the Republic of Macedonia to urgently start working on disclosing the
cases that caused reactions in the public in order to do away with the dilemmas about the
non-transparent and illegal work of the government.

B TM recommends for the Minister of Justice to participate without a right to a vote in the
Judicial Council and the Council of Public Prosecutors.

B The executive power headed by the Prime Minister to stop with the pressures on the Con-
stitutional Court. It is improper, shameful, as well as politically inopportune for the politi-
cians, who have nothing in common with the law and the legal science (apart from being
students of the Law Faculty for many years) to give assessments about the profession-
alism and the expertise of the judges of the Constitutional Court. The decisions of the
Constitutional Court of the Republic of Macedonia represent a source for the law, they
have generally obligatory effect (unlike the verdicts by the regular courts) and for that
reason the executive power should not allow any interference in the ruling of the Con-
stitutional Court.

B The composition of the State Commission for Preventing Corruption to be changed and
in compliance with the law members of SCPC to be elected, after applying on the pub-
lished competition. They should be true and renowned experts in the field of law, pro-
tection of democratic principles and preventing of corruption. Unless such people are
brought into the SCPC, its existence in the legal and political system of the Republic of
Macedonia serves no purpose, it is inefficient and financially unjustified, and so such a
state body should not exist in the future.
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B To ensure expert and professional administration that will draft legal acts and point out
to the current political officials that their orders to draft certain legal acts is simply un-
constitutional.

B To ensure political will, even culture for all more important legal projects, to organise
public debates, round tables, academic discussions, etc. The arguments, pleads and re-
marks by the experts, the public, the NGO sector, the media, the academia to be taken into
consideration well before the draft law is submitted for a parliamentary procedure - briefly,
instead of having the new legal acts being promoted at closed sessions of the Govern-
ment and kept secret almost until they are adopted by the Assembly, it is necessary to
fully ensure the principle of transparency in the course of the entire procedure for pro-
posing and adopting laws and bylaws in the country.

CORRUPTION SCANDALS AND AFFAIRS IN 2009

. EXPENSIVE ELECTION CAMPAIGNS FINANCED FROM SUSPICIOUS SOURCES

. 19,000 PRE-ELECTION PROMISES

. INVESTMENT BOOM IN THE PRE-ELECTION PERIOD (laying cornerstones,
cutting ribbons)

. PARDONING OF ZORAN TRAJANOV (former President of the Kocani Basic Court,
convicted for malfeasance)

. 8.5 MILLION EUROS FOR MONUMENTS IN THE CENTRE OF SKOPJE
. 56 MILLION EUROS FOR GOVERNMENT’S ADVERTISING

. POLITICAL PRESSURE ON THE MEDIA

. THE “A SALARY AND A PENSION" CASE (Mihajlo Manevski received both a salary
and a pension for 4 months)

. ABUSE OF 21 MILLION EUROS PEOPLE’S MONEY BY THE MINISTRY OF TRANS-
PORT AND COMMUNICATIONS

. MOI’s lllegal Procurement Of T-Shirts And Bullet-Proof Vests

. BOGUS FOREIGN INVESTMENTS

. HARSH PRESSURE ON THE INDEPENDENCE OF THE JUSTICE SYSTEM IN THE
REPUBLIC OF MACEDONIA

. STATE RACKETEERING OF BUSINESSES AND INAPPROPRIATELY HIGH AND
ARBITRARILY IMPOSED FINES FOR THE MACEDONIAN COMPANIES
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